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Introduction

1. Personalized pricing is finding its way into the positive law of the European Union. The European

Parliament recently adopted its position on the European Commission’s proposal for a Directive as regards

better enforcement and modernisation of EU consumer protection rules as part of the New Deal for

Consumers (the ‘New Deal Directive’ or )  . The law-making body introduced an informationNDD 2

requirement for companies to disclose to consumers that they have personalized the price presented to the

consumer as part of their offer in a distance contracting context. This note analyzes the implications of this

rule on the set of information obligations applicable to companies using personalized pricing on the basis

of its hypothetical transposition in a Member State, casu quo the Grand Duchy of Luxembourg. Other

 legal aspects of personalized pricing are beyond the scope of this note.

Personalized pricing

2. Personalized pricing is setting the price for a product offered to a consumer equal to that consumer’s

willingness-to-pay ( ) using the personal characteristics or past behaviors of that consumer, a pricingWTP

approach used by companies to maximize profits  . Personalized pricing is a form of first degree price3

discrimination, as consumers with different WTPs are charged different prices for the same product.

Companies can also use other pricing approaches. A company can charge every consumer the same price

(uniform pricing), calculated on the basis of its marginal costs and a profit margin (cost-based pricing).

Alternatively, the company can set the price based on aggregate market demand at time of purchase

(dynamic pricing), on competitors’ prices (competition-based pricing), or divide the market into segments

of consumers such as students/employees/retirees and set prices based on shared characteristics (third

 degree price discrimination)  .4

3. Personalized pricing differs from other approaches in its focus on the value of the product to the

individual consumer – it is a form of value-based pricing. The WTP represents the value of the product’s

features to that consumer expressed in terms of the financial resources the consumer is willing to sacrifice

in order to obtain the product. Companies estimate WTPs by analyzing databases with consumer

information and purchases using statistics  . By clustering sets of features, a company can construct5

consumer profiles, infer preferences and label individual consumers with one or more profiles  . Those6

profiles can be based on demographic or psychographic characteristics, such as age, financial status and

gambling habits, but also on context-sensitive conditions, such as the likelihood to consume beverages on

any given day.  By finding correlations between profiled consumers, the products purchased and the7

monetary value of those purchases, i.e. analyzing consumer behavior, companies can link consumer
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monetary value of those purchases, i.e. analyzing consumer behavior, companies can link consumer

profiles to WTPs and predict purchases for each consumer profile. Alternatively, companies can purchase

consumer profiles and WTP data from other companies  . This information is fed into a pricing algorithm,8

with which a company determines the offer price given the consumer’s profile. In principle, the higher the

 estimated WTP, the higher the price the company will propose to the consumer  .9

4. Each time a consumer interacts with an internet-connected device, data can be generated and collected,

 as the following example illustrates  .10 The consumer wakes up and uses his smartphone to check (device

data). The consumer turns on Spotify (app data, music preferences) or asks Alexa to play a song (voice

interface data). The consumer drives to work (data on driving behavior, GPS data). Before starting work,

the consumer may scroll through social media feeds (likes, personal connections) or read a few articles on

newspaper websites (browser data, website history, cookies). Later in the day, the consumer consults his

favorite product discount app, checks his Gmail account (email data) and perhaps even looks on

aggregator sites for tickets to a holiday destination (leisure preferences, cookies). In the evening, after

picking up a box of paracetamol (purchase of medical products), the consumer may watch some videos on

a video platform (personal interests). The consumer feels an itch under his arm and tries to look up the

symptoms online (medical interests). Just before going to bed, the consumer checks his account balance

and buys some shoes on the website of a popular shoe manufacturer, after browsing around the catalogue

 (transaction and website interaction data). The entirety of data generated and collected by those

interactions is commonly known as the digital footprint of the consumer  , which consists of active and11

passive footprints. If the data are generated by deliberate actions of the consumer, such as accepting

cookies or ‘liking’ a social media post, they are active digital footprints. If they are collected without the

consumer’s knowledge, such as the collecting of a consumer’s IP address by a company during the visit of

 a website, the data are passive digital footprints  .12

5. The shoe manufacturer in the example above could have plenty of information on the consumer, which

it collects itself from the consumer (either actively or passively) or retrieves from third parties, including

companies operating offline  . Those third parties are often separated into two groups, consumer-facing13

companies and companies which do not interact with end consumers. Consumer-facing companies which

rely on the collection and transfer or sharing of personal data, include large platform intermediaries such

as Google and Facebook, gathering data through consumers’ use of their products  . In the global market14

for personal data, a key role is played by companies which do not face consumers and yet collect,

aggregate and transfer personal data on many consumers on a large scale: data brokers  . A data broker15

will actively seek to (1) collect and combine all the aforementioned personal data through public records

and private exchanges and (2) construct profiles of the consumer by making inferences using the collected

 personal data and aggregated data (data on populations instead of individuals).

6. The shoe manufacturer’s data collection arrangements with third parties can range from simple ad hoc

bilateral transfers to a complex network of multiple channels transferring consumer data in real-time. For

example, the manufacturer may acquire the data directly from another consumer-facing company. The

most common scenario is that of the manufacturer receiving data from a data broker. The manufacturer

could also receive the data from a platform intermediary, which combines data from data brokers with the

data on users of its search engine, navigation software or social media network. The manufacturer can

access the data at the time of the consumer’s interaction with the manufacturer, acquired via a data
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access the data at the time of the consumer’s interaction with the manufacturer, acquired via a data

marketplace, or acquired the time of its generation in connection with advertising operations (e.g. through

 real-time bidding)  .16

Current data and consumer protection rules

7. For the purpose of the present analysis, three legal instruments are applicable to the practice of

personalized pricing. The first two instruments are Regulation (EU)  ( )  and the law of2016/679 GDPR 17

30 May 2005, transposing Directive  ( ), on the processing of personal data  .2002/58/EC ePrivacy Law 18

Pursuant to these instruments, all of the companies in the aforementioned example collecting the

consumer’s personal data for profiling purposes must have the explicit consent of the consumer prior to

the collection of consumer data and the profiling of the consumer on the basis of such data   . As19

explained above, central to personalized pricing is the processing of personal data using algorithms to

evaluate personal characteristics of the consumer in order to analyze and predict the consumer’s

purchasing behavior, which are forms of processing covered in the GDPR’s definition of ‘profiling’.20

Both key components of the personalized pricing process, the profiling and the computation of the price on

the basis of the profile’s parameters, are entirely automated  . The outcome of these processing21

operations evidently affects the consumer as the level of the offer price varies depending on the assigned

profile(s). , per article 22(1) GDPR, the consumer has the right to object to these automatedDe lege lata

decision-making processes, unless he or she has given explicit consent and has not revoked such consent22

. The prospect of receiving a personalized price which could be lower than the uniform price, is a

sufficiently strong economic incentive for some consumers to provide such consent. The consumer’s

consent must be informed under these instruments and the information provided must be transparent and

accessible, taking into consideration the specificities of the online environment  . In addition, companies23

must also provide information about the type of data which will be collected and the use of the data for

automated decision-making purposes  . If the data is transferred to or processed by other controllers24

 wishing to rely on the original consent, they need to be mentioned in the consent request as well  .25

8. The third instrument is the Luxembourg Consumer Code (  or ). TheCode de la Consommation LCC

LCC imposes information obligations on professionals such as the shoe manufacturer  . First, articles L.26

221-2(1) LCC and L. 222-3(1) LCC provide a list of pre-contractual information which the shoe

manufacturer should give to the consumer in a clear and comprehensible manner, prior to the latter being

bound by a contract or an offer. The articles were introduced in order to transpose Directive  on97/7/EC

distance contracts, which has been repealed by Directive  ( )  . The list includes the2011/83/EU CRD 27

price of the product. The obligation to indicate the price is also detailed under articles L. 112-1 to L. 112-8

LCC. Second, the LCC contains negative obligations, stemming from the transposition of Directive 2005

 on unfair commercial practices. More specifically, the company is prohibited from engaging in/29/EC

misleading actions (L.122-2 LCC) or making misleading omissions (L. 122-3 LCC). Misleading actions

are those actions which may induce or are likely to induce an error in the average consumer’s decision-

making, such that the consumer makes or is likely to make a decision which would otherwise not be made.

Communicating to the consumer that he or she has a specific price advantage as a consequence of

personalized pricing, is an example of such an action (L. 122-2(2) (d) LCC). Another example of a

misleading disclosure would be suggesting that the performance of certain behaviors impact the price
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misleading disclosure would be suggesting that the performance of certain behaviors impact the price

negatively (i.e. lead to a lower price), if such behaviors do not have such effect. Finally, violating the

 obligation to obtain informed consent under data protection rules also violates article 122-1 LCC  .28

9. In summary, the data protection rules impose the obligation on companies to provide the consumer with

information on the processing of personal data for personalized pricing in order to obtain the consumer’s

consent, prior to the processing of the data. The consumer protection rules require companies to provide

consumers with information prior to the conclusion of the contract. Concomitantly with the processing, the

company must provide the consumer with additional information, both in case where the data is directly

collected from the consumer or from other companies  . This information includes explanations about the29

logic and the consequences of personalized pricing, but such disclosure does not require the divulging of

the company’s trade secrets or infringement on the intellectual property of the company’s processors.30

Instead, it means that the consumer must be informed through real, tangible examples of the type of

possible effects, in order to make the consequences meaningful and understandable  . The company is not31

obliged to disclose detailed information on the pricing algorithm or how specific data are evaluated to

profile the consumer and personalize the price. Where it acquires the consumer’s data from a data

aggregator who constructed a profile combining personal data, inferring traits and predicting behavior, it is

also not required by law to mention the content of that profile  . Finally, the information provided by the32

 company may not mislead the consumer.

The NDD’s  information requirement and its implicationsex post

10. If the NDD is adopted and transposed in the form proposed by the European Parliament, the

Luxembourg Consumer Code will be amended to include a new  information requirement onex post

companies. Article 2(4)(a)(ii) NDD provides that article 6(1) CRD, which enumerates the information to

be provided before the consumer is bound by a distance contract, is amended by inserting the following

point: “(ea) where applicable, that the price was personalised on the basis of automated decision making;”.

Recital (45) of the NDD clarifies that traders may personalize the price of their offers for specific

consumers or categories of consumers based on automated decision-making or profiling of consumer

behavior, allowing traders to assess the purchasing power of those consumers. Consumers should be

clearly informed, so that they can consider the potential risks in their decision-making. The rule

furthermore clarifies that the requirement is without prejudice to the data protection rules, as applicable in

Luxembourg and outlined in section 7 above. If the Luxembourg legislator foresees the transposition of

article 2(4)(a)(ii) NDD with minimum changes, it is likely that article L. 222-3 LCC will be amended by

 inserting a new item (t) containing this new obligation in the list of pre-contractual information elements.

11. The effect of the amendment will be, simply said, that the company must inform the consumer that the

price was personalized on the basis of his or her personal data. Companies will have to provide the

consumer with information on the personalization of the price at two different phases of the purchasing

process: (1) before and during the processing of personal data, per the data protection rules, and (2) prior

to the conclusion of the contract after the presentation of the personalized price, per the new rule. The

information requirement under the consumer protection rules is of a declaratory nature; the company must

simply state that it has personalized the price, without mentioning  personalization has affected thehow

 price relative to the uniform reference price.

12. The simplicity of the new rule and the absence of further explanations are likely to create uncertainty

for companies. For example, the rule does not specify the temporal dimension of the obligation. E-

commerce transactions typically involve a ‘check-out process’ where the details of the transaction are
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commerce transactions typically involve a ‘check-out process’ where the details of the transaction are

confirmed in multiple stages of the purchasing process. Should the notification that the price has been

personalized remain displayed until the conclusion of the contract, or should it only be displayed in the

stage in which it is presented? Another issue is the presentation of the information. As the rule is a form of

minimum harmonization, Member States may choose to gold-plate the obligation. In Luxembourg, article

L. 222-4(1) LCC provides that the information should be in plain and intelligible language. There is no

specification of minimum font size or positioning of the information in the user interface, but some

information elements mentioned in L. 222-3 LCC must be provided in a clear and prominent manner (

), right before the placement of the order  . It remains to be seen if the clear-manière claire et apparente 33

and-prominent padding will be applied to the proposed rule. Finally, and more importantly, the broader

question is the application of the rule to ‘personalized discounts’, which are electronic coupons that

consumers can apply to their purchases  . The proposed rule tacitly assumes that companies implement34

personalized pricing by varying the price displayed with the offer. However, companies can also vary

prices by offering a personalized discount to the consumer prior or during the consumer’s visit to the

company’s website. As the price  has not been personalized, a literal interpretation of the newstricto sensu

rule implies that personalized discounts are not within its scope. How these open issues will be resolved,

 will ultimately impact the effectiveness of the new rule.

Conclusion

13. Despite the lack of clear ancillary rules on the application and implementation of the NDD’s ex post

information requirement, the proposed rule complements a set of information obligations under data

protection rules which draw the consumer’s attention to the use of personal data for personalized pricing

purposes. The resulting combination of  and  information should be sufficient to put theex ante ex post

average consumer in an e-commerce transaction on notice that the price is personalized using the

consumer’s personal data. Aware of the personalization, the consumer is able to compare the personalized

price of the company against uniform or personalized prices of its competitors, such that the consumer can

make utility-maximizing privacy and purchasing decisions.
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